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THE ASSISTANT SECRETARY OF THE NAVY
(MANPOWER AND RESERVE AFFAIRS)
1000 NAVY PENTAGON
WASHINGTON, D.Cc. 20350-1000

APR 05 2016

MEMORANDUM FOR THE OFFICE OF DIVERSITY MANAGEMENT AND
EQUAL OPPORUNITY

SUBJECT: Advancing Diversity in the Officer Corps

Thank you again for allowing us the opportunity to provide comment on the final
draft of the Secretary of Defense memorandum. Our original position stands. There is a
significant risk of litigation associated with implementing this initiative without clearly
identifying the compelling government interest served by the policy and collecting and
analyzing the requisite data necessary to develop narrowly tailored efforts to achieve that
interest. We remain supportive and agree there is a need to ensure all officers are afforded
the opportunity to compete for those critical positions that can lead to the level of flag and
general officer. To ensure success, we recommend we clearly identify these interests and
prepare the data to support the Secretary of Defense’s vision. I have resubmitted our edited
version of the draft memo that more clearly identifies our concerns.

Should vou have any further questions, please contact the DON Director of Diversity and

Inclusion, Ms. Victoria Bowens, victoria.bowens(@navy.mil. W
/

/ Scott W. Lutterloh
Principal Deputy
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DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON NAVY YARD
1322 PATTERSON AVENUE SE SUITE 3000
WASHINGTON DC 20374-5066

INFO MEMO

March 31, 2016

FOR: UNDER SECRETARY OF THE NAVY
321\

FROM: VADM J. W. Crawford III, Judge Advocate General of the
SUBJECT: Advancing Diversity in the Active Duty Officer Corps

e BLUF: Although legally unobjectionable, the Secretary of Defense’s (SECDEF’s) draft
memorandum omits critical elements that increase the litigation risk of its proposals
and create hurdles that the DON would have to resolve prior to implementation. Courts
analyzing diversity programs will require the government to articulate a compelling
interest in the program and to demonstrate that the program is narrowly tailored to
achieve that interest. TAB A is a revised draft SECDEF memo, with comments, which
seeks to mitigate litigation risk by articulating a potential compelling government
interest in the proposed diversity programs and identifying the critical data
requirements necessary prior to implementation.

e Background: The draft memo identifies two primary focus areas to increase officer
corps diversity: (1) instituting officer accession applicant pool goals; and (2) ensuring
diverse slates for selection of officers to key positions. The Memo proposes policies
that use judicially-defined suspect classes (race/ethnicity/gender).' Takmg into account
the applicable law, discussed below, the policies targeting suspect classes in the draft
memo should: (1) clearly identify the compelling government interest served by the
policies; and (2) require the data collection and analysis necessary to develop narrowly
tailored efforts to achieve that interest.

e Applicable Law: Although courts generally defer to the military on military-specific
personnel policies, they give less deference to military policies based on suspect
classes. Any policy that extends preferential treatment to individuals based on a
suspect class must comply with the equal protection and due process guarantees of the
U.S. Constitution. For such a policy to survive judicial scrutiny, a federal court must
find that the government has a compelling interest in using these classifications, has
narrowly tailored the use of the policy, and has adopted the least restrictive means for
achieving that interest. Most importantly, the court will require the government to
provide precise data and analysis in support of the initiative prior to implementing the
policy. The government’s justification must be genuine and specific, not hypothesized
based on generalizations or invented after the fact.

! With regard to the test federal courts use to determine whether a statutory or regulatory classification constitutes a
denial of equal protection, “suspect classes™ are classifications based on race, alienage, national origin, religion, and
gender,
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SUBJECT: Advancing Diversity in the Active Duty Officer Corps

e Discussion: Stating that diversity is a strategic imperative for mission accomplishment,
that diversity provides an advantage to military readiness, or that diverse officer slates
may alleviate persistent diversity gaps in senior leadership is, by itself, insufficient to
withstand judicial scrutiny. A general statement that diversity “will help us build a
stronger force” presents a novel legal argument but is currently unsupported by data. A
successful justification must articulate, with precise supporting daz‘ai why a diverse
force improves readiness or better enables mission accomplishment.” Notably, and
without citing any supporting data, the draft memo assumes that a diversity deficit
exists in assignment of officers to key positions and that these positions are career
enhancing. At a minimum, policies based on such hypotheses must be supported by
data and analysis. TAB B provides examples of possible DON data categories that
might support the initiatives proposed in the draft memo.

e It should be noted that the DON, as reflected in TAB C, is prepared to expand existing
efforts and implement programs consistent with the initiatives outlined in the
SECDEF’s draft memorandum.

Draft Focus Area #1:

e The draft memo conflates targeted recruiting and applicant pool goals. Targeted
recruiting enables the services to reach and inform a more diverse population of
potential candidates about the opportunity to serve and the accessibility of applying.
Reaching a greater number of qualified potential candidates increases the likelihood of
diversity in the applicant pool. The number of qualified applicants from specific
diversity classes who join military service through a competitive accession process is
unlikely to increase without reaching sufficient applicants. Measures aimed at
increasing diversity in the recruitment of applicants have the lowest risk of prompting
judicial intervention or legal challenge.

e On the other hand, diversity policies that influence the final decision point of officer
accession present higher risk because accession is a competitive hiring process whereas
recruiting simply helps identify and | encourage potential appllcants Accessions quotas
will not withstand judicial scrutiny.’ Any numerical goal is likely to be viewed as a
quota. Use of quotas is likely to increase the risk of legal challenge and judicial
scrutiny of any diversity 1n1t1at1ves aimed at increasing applicant poot diversity,
including targeted recrumng TAB A deletes specific reference to numerical goals for

? Federal courts have held that affirmative action policies must be a product of analysis rather than a stereotyped
reaction based on habit and have already rejected justifications based on providing female role models at senior ranks,
ensuring the composition of the military reflects American society, creating a perception of equal treatment, and —
absent clear data connecting it to a current, remediable situation ~ past discrimination.

? Religious classifications are also suspect classes. In spite of the need to ensure adequate representation of specific
religious denominations in the Chaplain Corps to meet the existing needs of Service members, litigation efforts
recently forced the Navy to abandon the use of accession goals tied to religious classifications.

* Note, however, that MD/DC/DE Broadcasters v. FCC (236 F.3d 13) struck down an FCC rule requiring Broadcasters
to recruit minorities, reasoning that shifting recruiting resources to minority recipients (targeted recruits)
disadvantaged non-minorities. The FCC policy did not survive judicial scrutiny because the FCC did not articulate a
compelling interest. The Navy could distinguish targeted recruiting resources from the FCC requirements by
articulating how targeted recruiting improves military readiness, a factor which may permit the military to receive
greater judicial deference.
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SUBJECT: Advancing Diversity in the Active Duty Officer Corps

accessions pools and includes additional guidance that provide a starting point from
which the DON could build an effective program that would decrease litigation risk.

Draft Focus Area #2:

e SECDEF’s proposed direction to “ensure diverse officer slates™ for position
assignments could be accomplished without raising equal protection concerns by
directing that the DON establish a process to use impartial, objective criteria to review
all qualified, eligible candidates for key positions. However, the actual guidance
provided in the draft memo falls short of identifying or recommending any such
process and runs the risk of creating an impermissible quota to include female and
minority officers in these slates. If the draft memo aims to propose such a process, it
should clearly state that there is no intent to give preferential treatment to any particular
class of candidates. Such a process may or may not actually serve to accomplish the
desired end.

» Instead, if the draft memo intends for the DON to take the necessary steps to create a
process to provide preferential treatment to females and minorities in order to reduce
identified diversity shortfalls as part of a larger compelling government interest, then
the draft memo should elaborate upon how the military gains a strategic advantage
through diverse senior leadership. It should likewise direct the DON to research and
analyze the data necessary to support narrowly tailored programs to achieve that
interest.

e Litigation Risk: Officers or applicants who perceive that they are disadvantaged by
proposed diversity initiatives may bring suit. For recruiting and applicant pool goals,
the less the goal resembles a quota, the lower the litigation risk. Although a court
would generally grant deference to military assignment practices, any blanket
assignment policy that affords preference to a suspect class is unlikely to prevail unless
it complied with the criteria discussed above.

¢ Reporting Requirement: The draft memo establishes a requirement to report to
SECDEF how these efforts will be included in the DON’s diversity initiatives.” If the
final memo does not address the elements missing in the draft, the DON must collect
data in order to identify and articulate a compelling department interest in diversity and
ensure the diversity programs it implements are narrowly tailored to achieve those
interests.

COORDINATION: None

Attachments:
As stated

Prepared By: Office of the Judge Advocate General, 703-614-7420

* Although the report back requirement in the draft memo appears to broadly address plans and efforts to accomplish
the diversity initiatives in the memo, a similar report back requirement to the Secretary of the Air Force for selection
board goals caused a federal court to determine that racial and gender goals were quotas. This finding resulted in the
court concluding that the Air Force had violated equal protection rights of white male officers.
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THE SECRETARY OF DEFENSE
1000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-1000

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Advancing Diversity in the Active Duty Officer Corps
Diversity is a jstrategic imperative for the Department’s continuing effectiveness at meeting

our mission. Our high-quality, diverse workforce comprises talent from all segments of our society,
giving us a btrategic advamagel in military readiness and capability,

Our ability to attract and develop a highly talented gidlverse cadre of ofTicers to lead our

military is lessenual to mission succesﬂ now and in the future. Diversity furth r capacity to plan
and execute missions in coordination with partner n nmﬂmﬂm&mﬂm
wﬂm validity thmdmunal or accepted positions, pting innovation and efficiency

additional efforts to enhance Mmmr_dwersny among our officer corps; namety,
request the Mll:mry Deparl:ments ensureimplement methods to diversify-diverse slates for key officer

positions and 19 increase the diversity of applicant pools gealsconsidered at-for kertain _pomts{
in our officers’ personnel management lifecycle.

ack the diversity necessary to achieve a

ides. On for this deficit is that
ing bill Frn proportion to their
representation in the officer corps as a whole. The Military Departments must research and identify
which key billets:and career milestones help create our strongest senior Jeaders. One way 1o develop
a more dive corps at ost senior levels is to ensure 1l officers have equal
opportunity 10 compete through a fair, unbiased, and objective process for these career enhancing

billets. To this end, efforts to increase diversity ofEnsuring-diverse officer slates for selection to
critical assignments such as General/Flag Officer Aide-de-camp, Military Assistant/Advisor to senior

leaders, or other special leadership development positions gives great prospect for alleviating
persistent diversity gaps in our senior leader corps.

The Milim::,-_Dmanmen‘;s curn*.ntlv dedi:;ﬂt recruiting funds 10 events that are attended

are available in the diverse nou-u!gnon of the United States. We must re-think our recruiting efforis to

educate women and racial and ethnic minorities about the opportunity to serve in the military and the
accessibility of military service so that we can increase diversity in our applicant pools. [ applaud the

Air Force for itsthe initiative lo setincrease diversity in the applicant pool geals-for its Active duty
Officer corpspartieatarlthe 30%rappheantpoatsea-forfemelanifisar secacsions, | request the

suvemmullmletwﬂmmbemmphslwdbyme
| teast restrictive means must be obtained in advance. |

“I:Comnmt [KAA2]: Same comment as above. -]
T comment {KAA3]: The statements that follow 1

B " | personnel policies.

* | comment [KAA4]: This expresses an undetlying
. | essumption that such goals do not already exist.

| comment [KAAST: Clearly, the applicant pool

A . le to aasess
" theexmul‘ﬂtelmalummkpmedbysuchm
'_ ambigucus statement.

3!

*| Comment [KAAL]: This conclusory siatement |

of the generalized strategic interest in dtvenﬂy 1
insufficient to withstand judicial iny of p

that impact suspect classes. Any directive mndmce
that impacts the treatment of suspect classes needs o
provide specific examples, supported by existing
data and analysis, that 1dermfy how diversity is a
cumpellmg government mtum and hnw that interes
is achieved from the pr -
for example, dwm:ly h:!p: senior Iendenhlp avoid
groupthink. Of note, to survive judicial scrutiny, the
data and mllymnecmaqlomppon:hehypnlhsu
that these serve s

it

help identify how divensity i3 essential to mission
success but will still require xupportms dm and
lnllyluw demons that the

y and is sufficient 1o justify
the use ol’suspec: classifications in military

policy extends beyond entry-level accesstons into
other aspects of career management; however, this
vigue language fuls to identify what thue poinis are
or who these are. It'si

Commmt [KAAG]: Data should be obtained to
hether or not this p 1071 i85 & reality






Military Departments develop or improveestablish officer recruiting activities that will increase
diversity in officer -aecessien-applicant pools geals-for all race/ethnic/gender groups to reflect the
diverse population of the United States eligible to serve in our military and contribute the value that
their diversity adds to the composition of our forces. Undertaking the additional effort to identify and

recruit a diverse candidate pool will help us build a_[stronger force and expose more Americans to the

opportunity to serve in our military,

I request that you report back to me NLT May 1, 2016 on how you will include these efforts
in your ongoing diversity initiatives. [ am confident that our efforts will continue to not only promote
and advance diversity in our force, but to promote the standards of merit and excellence that this
Department has long exemplified.

Ash Carter

-~ Comment [KAAT]: Absent equal or stronger
Jjustificatsons to the second paragraph, the general
hypathesis that diversity builds a ger force i3
tnadequate,
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Process for Establishing Targeted Data Collection and Narrowly Tailored Policy
BLUF: In defending a challenge to a diversity initiative, the following framework applies:

e The govemment must articulate a compelling interest in using any suspect class.

® The basis for the compelling interest must be grounded in data that supports the policy.

o The government’s data and analysis must show that the policy is narrowly tailored, using
the least restrictive means to address the specific contours of the government’s interest.

e The data and analysis must be conducted for each suspect class, at each critical career
phase, and for each type of personnel activity to which any initiative will apply.

First: Identify the compelling government interest that will ultimately be served by a policy and
develop a hypothesis that supports that interest.

For example: Qualified female officers have not been promoted to senior leadership
positions in proportion to numbers which might reasonably be expected by their overall
representation in the U.S. population. The Department of the Navy has an interest in ensuring
that this under-representation has not resulted from ongoing, invidious discrimination that has
adversely impacted their competitiveness. Therefore, policies need to be enacted to identify the
source of this presumed bias and remedy the negative impact on senior officer promotion rates.

Second: Collect data to determine whether the data supports the hypothesis and, if so, use that
data to create narrowly tailored programs, using the least restrictive means to achieve the
solution to the problem that was identified by researching the hypothesis.

For example: Factors that may impact the competitiveness of female officers for promotion
to O-6 may include relative ranking in fitness reports, frequency and stature of personal awards,
the career-enhancing quality of billet assignments, or the actual conduct of members of the
boards. The source of the problem must be identified to permit a narrowly tailored remedy. If
unfair billet assignment practices are the source of the problem, a narrowly tailored solution will
likely be expected to address those practices rather than other areas of data. The data collected
should address these issues not only by grade but by community as well — certain communities
may have low rates of promotion for female officers while others have high rates of promotion,
and a narrowly tailored policy will only address those communities with identified problems.

Third: Because the government must use the least restrictive means when implementing a policy
based on a suspect class, the initiative should identify at what point the program will be
considered a success and will therefore end.

For Example: If unfair billet assignment practices in certain communities have resulted
in female officers being less competitive at the O-6 paygrade, and the average promotion timing
to develop an officer from O-4 to O-6 is 12 years, then corrective policies might reasonably be
expected to produce the desired effect within a 12 year period.
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THE SECRETARY OF DEFENSE
1000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-1000

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Advancing Diversity in the Active Duty Officer Corps

Diversity is a strategic imperative for the Department’s continuing effectiveness at meeting
our mission. Our high-quality, diverse workforce comprises talent from all segments of our society,
giving us a strategic advantage in military readiness and capability.

Our ability to attract and develop a highly talented diverse cadre of officers to lead our
military is essential to mission success now and in the future. To that end, [ request the Military
Departments to enact additional efforts to enhance diversity among our officer corps; namely, I
request the Military Departments ensure diverse slates for key officer positions and institute applicant
pool goals for certain points in our officers’ personnel management lifecycle.

Ensuring diverse officer slates for selection to critical assignments such as General/Flag
Officer Aide-de-camp, Military Assistant/Advisor to senior leaders, or other special leadership
development positions gives great prospect for alleviating persistent diversity gaps in our senior
leader corps.

I applaud the Air Force for the initiative to set applicant pool goals for its Active duty Officer
corps, particularly the 30% applicant pool goal for female officer accessions. I request the Military
Departments establish officer accession applicant pool goals for all race/ethnic/gender groups to
reflect the diverse population of the United States eligible to serve in our military. Undertaking the
additional effort to identify and recruit a diverse candidate pool will help us build a stronger force and
expose more Americans to the opportunity to serve in our military.

I request that you report back to me NLT May 1, 2016 on how you will include these efforts
in your ongoing diversity initiatives. 1 am confident that our efforts will continue to not only promote
and advance diversity in our force, but to promote the standards of merit and excellence that this
Department has long exemplified.

Ash Carter










-
-

Pentagon proposal on 'Rooney Rule' for minority officers raising internal concerns USA Today | Tom Vanden
Brook

WASHINGTON - The Pentagon is considering a version of the NFL's "Rooney Rule" to diversify its officer corps, a
proposal that has already raised internal concerns about its legality, according to documents obtained by USA
TODAY.

The proposal, sent to Defense Secretary Ash Carter for approval, would require the Army, Navy and Marine Corps
to consider minority candidates for key jobs such as aide-de-camp and military assistant to senior leaders. Those
slots are often springboards to higher ranks. In the NFL, teams are required to interview minority candidates for top
jobs, including head coach, under the Rooney Rule, named after the Dan Rooney, owner of the Pittsburgh Steelers.

Adopting a similar approach in the military "gives great prospect for alleviating persistent gaps in our senior
leadership corps," according to the proposal developed by Brad Carson, who stepped down recently as the
Pentagon's top civilian official for personnel issues. Each of the services and special operations forces have
struggled for years to diversify its top brass with little effect. For example, USA TODAY reported last year that of
the Air Force's 280 generals, just 18 of them belonged to minority groups. Overall, the active duty force of more
than 1 million troops is about 69% white, 17% black and 4% Asian, according to Pentagon figures.

The services generally choose their senior leaders from front-line combat units such as infantry. Marine Gen. Joseph
Dunford, chairman of the Joint Chiefs of Staff, for example, is an infantry officer. Minority officers, however, are
underrepresented in those units for a variety of reasons, including personal choice. Giving more minority officers a
chance to serve as aides to top officers could encourage them to pursue a career as a senior leader, according to a
Defense official familiar with the proposal but not authorized to speak publicly.

Carter has pushed a variety of policies to diversify the military. This year, all barriers to women serving in combat
units were dismantled. And the Pentagon is moving toward repealing its ban on allowing transgender troops to
serve.

Carter believes that emphasizing diversity is essential for the military to attract and retain the troops it needs for the
future, said another Defense official also familiar with the proposal but not authorized to speak publicly about it.

"Our ability to attract and develop a highly talented diverse cadre of officers to lead our military is essential to
mission success now and in the future,” the proposal states.

The diversity proposal being considered by Carter, however, has drawn internal criticism. The Navy, while saluting
the goal of greater diversity, worries that implementing policy carries the "significant risk of litigation," according

to a memo. The Navy memo calls for analyzing data on the problem and developing "narrowly tailored efforts" to

avoid lawsuits.

The plan before Carter would direct each of the services to establish goals for race, ethnicity and gender among the
officers it commissions to "reflect the diverse population in the United States eligible to serve in our military.
Undertaking the additional effort to identify and recruit a diverse candidate pool will help us build a stronger force
and expose more Americans to the opportunity to serve in our military."

The proposal calls on the services to report to Carter by May 1 on how they will incorporate the policy into their
diversity initiatives.

The Pentagon's most elite forces, including Navy SEALS, are virtually all-white. Last year, the paper reported that
eight of 753 SEAL officers were black, or 1%.

The Army, the largest of the services, has struggled to integrate its senior leadership. Black commanders of its main



combat units - the principal pathway to high command - are rare. The lack of diversity damages Army
effectiveness, disconnects it from society and deprives black officers of opportunity, according to Army officials
and military sociologists.

The Army's racial and ethnic breakdown is 58% white, 21% black, 13% Hispanic, 4% Asian and 3% responding
"other." Commanding a combat battalion and then a brigade are virtual pre-requisites to reach the four-star level.
USA TODAY reported that in the Army, only one black officer was slated to lead its 31 top combat brigades.

Expanding the pool of minority candidates for combat leadership has proved challenging for the Pentagon. Young
black men, for decades, have opted for other fields, including logistics.





